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1. Issue
1.1.1 To set out a revised approach to the development of guidance for the local standards and regulated communities, and a detailed programme for review.

2. Recommendation

2.1.1 The Board is asked to approve the revised approach and the detailed guidance development programme.

3. Consideration

3.1 Background

3.1.1 Standards for England has always had an extensive guidance programme. As well as being granted specific powers to issue guidance, it has always seen guidance as a key way of meeting the overarching need to promote and maintain high standards. 

3.1.2 Under the Local Government Act 2000, the Standards Board is to exercise its functions having regard to the need to promote and maintain high standards of conduct by members and co-opted members of relevant authorities in England (Paragraph 57(4)).  One of the functions envisaged by the Act is for the Standards Board to issue guidance to authorities in relation to the conduct of members, although there is no obligation to do so (section 57(5)(a)).

3.1.3 The Standards Committee (England) Regulations 2008 require local standards committees to have regard to any relevant guidance that has been issued by the Standards Board when carrying out several of their obligations including making appointments to standards committees, assessing complaints and conducting hearings.

3.1.4 However, changes to our guidance development programme are now considered necessary both because of the financial constraints placed on SfE and because of the Government’s intention ‘to abolish the Standards Board regime’.


3.1.5 With regard to financial limitations, spending constraints have been introduced that limit the activities of Government departments and arms’-length bodies in several ways.  These are summarised in Appendix B of Board Paper 10/105.  The particular constraints that have had an impact on our guidance development programme are:

a) the freeze on all new advertising and marketing spend; and 
b) constraints on consultancy spend, with any expenditure over £20,000 requiring departmental consent. 
3.1.6 These constraints affect our planned programme of guidance in two ways. Although our guidance is not ‘advertising or marketing’, the Government’s freeze extends to all paid-for printing and publications.  We are therefore no longer able to print new guidance and other material without explicit permission, but we can produce guidance and promulgate it electronically, through our website.  More significantly, the limit on consultancy spend prevents us from contracting with external suppliers without explicit permission, for example to advise on the design of a DVD for parishes. To incur such an expense we would need specific departmental consent on a project-by-project basis.
3.1.7 However, the primary consideration that now limits our ability to develop guidance is the announcement by the Government of its intention ‘to abolish the Standards Board regime’. This has had two effects. Firstly, (and as ever) the organisation wishes to use the public funds  provided to it on proper and reasonable costs only, and this new situation changes the considerations. To give one example, without further clarity about Government intentions for a future standards framework, the proposed Parish DVD is no longer likely to deliver a sufficient return on investment to justify the expenditure.   Secondly, given the Government’s commitment to localism in which it generally sees no role for central guidance to local authorities, a proactive approach by SfE or an extensive programme of guidance development could be considered as stepping well beyond what our organisation needs to deliver to meet its continuing statutory purpose. 
3.1.8 For example, the Secretary of State made the following comments during his speech to the LGA conference on 6 July:

“In one year, my immediate predecessor, the former Secretary of State managed to publish more than 1200 publications.  Like the 74 page guidance on filling in the 'handypersons financial benefits' form’.  I think if you need 74 pages of guidance to fill in a form, there's something fundamentally wrong with the form.  I've got to accept some blame too.  I must admit, while I've been Secretary of State, there have been twenty more publications.  So I want to apologise, here and now, for those. And the extra, unnecessary burdens they've put on you.  That's not what I'm about.  In the past fifty days instead of writing guidance, I've been shredding it.  Instead of creating legislation, I've been dumping it.  You've been a prisoner of regulation, chained to the radiator with red tape, for too long.  I want to liberate you.”


3.1.9 The Board therefore needs to balance how it continues to fulfil its statutory purpose with the increased financial constraints, the Government’s stated plan to abolish the regime and the Government’s commitment to localism now and in the future.

3.2 Proposed approach

3.2.1 In order to advise the Board on a proposed approach, members of SMT met with representatives of the Association of Council Secretaries and Solicitors (ACSeS) on 7 July, including its President, Mirza Ahmad.  Management has used the feedback from ACSeS to inform its proposed approach.

3.2.2 There is a continuing need for existing guidance material to remain accessible to monitoring officers and their staff, members of standards committees and the regulated community.  The SfE web site is well used and ACSeS representatives at the meeting fedback members’ specific requests that this facility and resource continue to be available until abolition.
3.2.3 ACSeS agreed that it would no longer be appropriate for the Board to seek to be proactive in enhancing the performance of the standards framework at a local level.  Performance and, in particular, compliance with statutory requirements are the responsibility of each authority’s MO to maintain.  (For example, we had planned to provide more detailed guidance that would have led to improvements in the quality of local case handling.) It is therefore proposed that the new approach will not be proactive in nature.
3.2.4 However ACSeS agreed that our existing guidance should be updated where there have been developments in the legal interpretation of the Code by the First-tier Tribunal or courts, so as to prevent any misunderstanding of the law at local level.  Equally it was suggested to us that where there is evidence that current guidance is not adequate to meet the needs of the local standards or regulated communities, then it should be updated or else supplemented so as to meet the need, as evidenced by the scale and substance of enquiries we receive.  . It is therefore proposed that the guidance programme will respond to the expressed and current needs of local government.  
3.2.5 In considering expressed needs, the organisation will need to continue to meet government financial constraints and controls, and in addition we will need to be satisfied that the product will have a sufficient return on investment, so as to represent proper and reasonable expenditure. It is therefore proposed that any guidance product must represent appropriate expenditure.
3.2.6 ACSeS agreed that our revised programme for guidance development, as set out in Appendices A and B, does reflect the expressed needs of the local communities and meets these stated tests.  ACSeS also requested that SfE update its Case Review.  This was last published in 2008.  It provides MOs and others who are involved in case work with an analysis of cases that have been heard at the First-tier Tribunal or appealed to the High Court. This would materially enhance an MO’s ability to interpret the law and to keep track of developments in the legal interpretation of the Code pending any future change to the framework. 
3.3 Proposed development programme

3.3.1 The proposed programme has three components:
· Updates to the existing Local Standards Framework Guidance (Appendix A)

· New on-line guides (Appendix B)

· An updated Case Review

3.3.2 We aim to publish the proposed guidance on our web site by the end of August 2010.
4. Risk and financial considerations

4.1.1 There is a risk that even the abbreviated guidance programme set out in this paper will be seen as going against our minimum statutory requirements and the spirit of localism. If the Board were to wish to see a more extensive guidance programme, this risk would obviously increase.

4.1.2 On the other hand, failure to produce any guidance (including keeping existing guidance up-to-date) would not only be counter to our statutory purpose but would increase the risk of local authorities themselves failing in their statutory obligations through lack of understanding of the relevant legislative provisions and risks making the framework less fair and proportionate.

4.1.3 Only in-house staff resources will be used to develop and publish the guidance.  Guidance will only be published on-line. Therefore no external costs will be incurred on printing and distribution. We know that some MOs and standards committee members prefer to receive the hard copy version so we might face criticism from some quarters that our service standards are falling. 
4.1.4 All draft guidance is reviewed by a member of the legal team in Regulation, is circulated for comment to all members of SMT and signed off by the Director of Regulation.  This will ensure that guidance that is issued is consistent with the principles set out in this paper. 

5. Appendices

5.1.1 Appendix A: Proposed updates to Standards for England’s existing Local Standards Framework guidance
5.1.2 Appendix B: Proposed new on-line guides
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