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1. Issue 
1.1.1 To consider the key implications of the transfer of the functions of the Adjudication Panel for England (APE) to the First- tier Tribunal (the Tribunal) within the Tribunals Service. 
1.1.2 The transfer took place on 18 January 2010 and the Tribunals Service comes within the responsibility of the Ministry of Justice. 

2. Recommendation

2.1.1 To note the position regarding the transfer of the functions of the APE to the First–tier Tribunal (Local Government Standards in England).
2.1.2 To note that the Director of Regulation is arranging for general guidance to be given to Ethical Standards Officers and other relevant staff in relation to the carrying out of their functions on the implications of costs awards and applications. 

2.1.3 To note that SfE’s published guidance is being reviewed to reflect the changes generally. (Detailed guidance on Tribunal rules and procedures is provided directly by the Tribunal and is not the responsibility of SfE.)
2.1.4 To note the position on appeals and that a further paper will be submitted to the Board in due course. 
2.1.5 To note the general costs position.

3. Consideration

3.1 Background

3.1.1 The APE was originally set up under the Local Government Act 2000 as a tribunal operating with some autonomy to deal with hearings related to a breach of the local authorities Code of Conduct. The APE was abolished with effect from 18 January 2010 and its functions transferred to the Tribunals Service. The functions are now carried out by the First-tier Tribunal (Local Government Standards in England) (the Tribunal). The Tribunal sits within the General Regulatory Chamber which is one of five chambers within the Tribunal Service.
3.1.2 This report deals with the key implications of the Tribunal arrangements relating to Standards for England functions (SfE) and standards committee functions only.

3.1.3 There is also an Upper Tribunal which deals with both appeals from Tribunal decisions and some judicial review applications which were previously dealt with by the High Court.

3.1.4 This transfer is part of a wider legal review of all Tribunals, which has resulted in the transfer over the last two years of the work of many Tribunals to the Tribunals Service including charity and mental health matters.

3.1.5 Many of the procedures which were used for cases referred to the former APE we understand are to remain similar but will be formalised through common procedural rules for all tribunal matters. Many of the APE procedures were based both on good practice and the formal tribunal rules which applied to other tribunals and the processes will be familiar to those who use the Tribunal Service. There will however be some changes .The key legal changes which are brought to the attention of the Board in this report are set out in the following paragraphs. Attached at Appendices A-D are new procedural guidance documents issued by the Tribunal and letters sent to various parties by the Tribunal Service explaining the transfer of functions.
3.1.6 In so far as new legal provisions are concerned three key matters need to be brought to the attention of the Board. These are: the ability of the Tribunal to award costs for which no provision currently exists; the ability of the SfE / ESO and standards committees to appeal a Tribunal decision ; and the  powers of the Tribunal to issue witness summonses and order parties to pay necessary witness costs.
3.2 Costs

3.2.1 Costs awards in the Tribunal are not the same as in other civil proceedings where costs are awarded to the party who has a decision made in their favour. An order for costs in cases we deal with are limited to certain circumstances and may be made by the Tribunal against any party for acting unreasonably in bringing defending or conducting proceedings. It may also make an award for wasted costs incurred by any legal or other representative where the Tribunal considers that they have acted negligently, improperly or unreasonably in bringing, defending or conducting the proceedings.
3.2.2 The Tribunal may make an order for costs on an application by any of the parties or on its own initiative.
3.2.3 A person making an application for an order for costs must:

· Send or deliver a written application to the Tribunal and to the person against whom it is proposed that the order be made; and
· Send or deliver a schedule of the costs or expenses claimed with the application.
3.2.4 An application for an order for costs may be made at any time during the proceedings but may not be made later than 14 days after the date on which the Tribunal sends to the person making the application the decision notice recording the decision which finally disposes of all issues in the case.
3.2.5 The Tribunal may not make an order for costs against a person without first giving that person an opportunity to make representations; and if the person is an individual, considering that person's financial means.
3.2.6 There are specific procedures laid down when dealing with costs including giving any party an opportunity to make representations.
3.2.7 There will therefore be some practical implications for ESOs and SfE staff to take into account when conducting cases and where legal advice may need to be taken on proposed courses of action which may give rise to costs implications. However given that our internal procedures are designed around best practice it is not anticipated that the new costs awards position will pose any significant problem for ESOs or SfE. The Director of Regulation is arranging for general written guidance to ESOs and staff on this topic.

3.2.8 Until now the only time when costs have been able to be awarded has been when cases have been appealed to the High Court from an APE decision. High Court proceedings are more traditional civil proceedings where costs are generally awarded to the party who has a decision made in their favour. Under new arrangements appeals from a Tribunal must go to an Upper Tribunal. In the past where costs have been an issue in the High Court, for example in an unsuccessful appeal to the High Court by a member or a complainant losing a judicial review application , each case has been considered on its own merits and costs have not always been applied for by SfE. We are awaiting guidance and further information concerning the procedures in the Upper Tribunal.

3.2.9 The Board will also recall that local authorities can indemnify members for their costs if they are found not to be in breach of the Code of Conduct.

3.2.10 The views of the Board are sought on any general costs position in relation to the Tribunal proceedings and Upper Tribunal proceedings.
3.3  Appeals against First-tier Tribunal Decisions

3.3.1 Previously the only way an ESO, SfE or standards committee could directly challenge an APE decision was by way of judicial review in the High Court. This has never been done. However new provisions will allow an ESO and certain interested parties to directly challenge a Tribunal decision to the Upper Tribunal. We are awaiting further clarification on who can appeal. An ESO can only appeal a Tribunal decision on a point of law (for example that the Tribunal has misinterpreted a statutory provision in the relevant legislation) but a member can appeal on wider grounds. Permission to appeal must be given by the First –tier Tribunal. The ability to challenge by way of judicial review appears to remain. Some judicial review proceedings will be transferred to the Upper Tribunal although guidance is awaited on these matters. A further paper will be submitted to the Board on the practical issues in relation to appeals when this guidance is available. Generally a judicial review application may be made on wider grounds than a point of law such as the rationality or reasonableness of a tribunal decision.

3.3.2 Any decision to make an appeal must be taken on a case-by-case basis and on its own merits. The general views of the Board are sought in relation to appeals and judicial view proceedings.

3.4 Witness Summonses and Costs
3.4.1 The new procedures allow the Tribunal to issue witness summonses and require parties to pay any necessary costs of witnesses in relation to these. Witness summonses tend to be used as last resort for example where a witness may need permission from an employer to attend a hearing and without a summons this may prove difficult. If the witness evidence is key to the proceedings and their presence is required then a summons may be asked for. If a witness is reluctant to give evidence at all a Tribunal will consider carefully whether to issue a witness summons. The party who asks for the summons will generally be required to pay although this is not always the case. 

3.4.2 In the past there have been few circumstances where witnesses have not been willing to attend and give evidence on behalf of an ESO. Usually witnesses are members or officers and attendance is not an issue. Witness costs that have been paid in the past have been insignificant and have been paid for example to former council employees. It is not anticipated that the situation will change in relation to witnesses giving evidence for ESOs. The costs situation may well be different for witnesses giving evidence on behalf of members who are the subject of the proceedings and this will need to be monitored.
4. Risk and financial considerations

4.1.1 There could be increased financial implications if costs awards are made against an ESO or SfE and some costs will be incurred defending applications for costs by members whether or not an award is made. Based on past experience and the limited circumstances where costs can be awarded it is not proposed that at this stage additional budgetary provision is made. Delay in dealing with issues in cases is one area where the question of costs could arise along with failure to follow procedural directions given by the Tribunal. Where in-house lawyers are acting for the ESO the costs implications relate to time and resources only. It is important that appropriate guidance is given to staff involved in cases about situations that may give rise to a costs award. It is also important for natural justice reasons and reputation considerations that such situations are avoided. 
5. Appendices and attachments

5.1.1 Appendix A: Tribunal Procedures (for referrals from ESOs and Standards Committees) 
5.1.2 Appendix B: Tribunal Service letter to stakeholders,13 January 2010
5.1.3 Appendix C: Tribunal Service letter to authorities, January 2010 - content
5.1.4 Appendix D: Tribunal Procedures for dealing with Appeals from decisions of Standard Committees (not Upper Tribunal)
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